World trade Organization

[image: image1.jpg]LEARNING OBJECTIVES

After reading this chapter you will understand:
= the purpose of the WTO, its historical
relationship to the GATT, and the fundamental
rules of the WTO

& why the WTO can be described as a “bundle
of agreements” and what agreements make up
the bundle

® dumping and anti-dumping duties;
subsidies and countervailing duties; and
safequard protection and when countries may
use it

m tariffs and non-tariff barriers

m the unique aspects of trade in agricultural
products and in textiles, and how trade in
services differs from trade in goods

m ntellectual property protection provided
by the WTO

m the WTO dispute settlement system




The General Agreement on Tariffs and Trade (GATT) and the World trade Organization (WTO) are simply international agreements that provide for freeing trade and for preventing trade discrimination.

They establish rules that enable member countries to expand trade by making voluntary trade concessions among themselves on a relatively transparent, multilateral basis, and discourage member countries from practising trade discrimination against other trading partners that are members.

The Fundamental Rules Developed by the GATT

There are three basic trading rules:

1. binding concessions rule

2. most-favoured-nation (MFN) rule

3. national treatment rule

1) Tariffs and the binding concessions rule

When the GATT was negotiated, the major barriers to trade were tariffs.

A tariff is simply a charge imposed by a government on a good being imported into a country. 

The initial goal was to oversee the progressive lowering of tariffs in successive rounds of reciprocal bargaining among GATT members.

Countries were encourages, but not required, to lower particular tariffs. 

Once a country lowers a tariff is becomes ''bound'' and the country is obligated not to increase the tariff above the bound level.

2) Most-Favoured-Nation rule

This rule requires that tariffs be applied equally to all member countries—that is, tariffs negotiated between any two GATT countries should be available to all other member countries.

This embodies the principles of non-discrimination and reciprocity.

However, it is subject to a number of exceptions. Two of most important are a) special tariff rate accorded to developing countries (Generalized System of Preference (GSP), and b) the acceptance of free trade areas and customs unions.

Special treatment for developing countries.

Under the special tariff rate developed could reduce or remove tariffs without creating the same obligation of most-favoured-nation.

Free trade areas and customs unions.

A free trade area is an arrangement among two or more countries that agree to remove substantially all duties restrictions of commerce among them, but retain independent schedules for tariffs and other barriers applicable to other countries.

A customs union is similar in that substantially all duties and restrictions on commerce among the participating countries are removed, but, in addition, members agree to adopt a common tariff that applies to all goods imported from other countries.

3) National Treatment rule

This rule requires that once a good or service is legally present in a country, it must receive the same treatment as a domestic good or service. 

There must be exactly the same tax and regulatory treatment as is extended to local goods. 

[image: image2.jpg]BOX 2.1 BEER AND ALCOHOLIC BEVERAGES FROM THE UNITED
STATES: CANADA VIOLATES NATIONAL TREATMENT RULE

In 1988, a GATT panel upheld a complaint made by the United States that
Canadian provincial liquor boards were discriminating against US prod-
ucts with respect to listings, markups, and point of sale. The rules for US
products were less favourable than those applied to Canadian alcoholic
beverages. Canada was advised to bring its practices into conformity
with Article 3 of GATT, and offer national treatment to these US products
in the Canadian market.

In 1992, a similar complaint was made by the United States against
Canada, this time relating to the treatment of US beer in Canadian pro-
vincial markets. The panel found that several discriminatory practices ex-
isted in individual Canadian provinces. These included taxes that were
levied on beer containers for imported beer, but not for domestic beer; a
requirement that imported beer be sold only in six-packs; and differential
markups that favoured Canadian domestic beer. Once again, Canada was
found to be in violation of the principle of national treatment and or-
dered to change its discriminatory practices.




World Trade Organization

Established in 1994 at the Marrakesh conference it now includes 148 countries.

[image: image3.jpg]BOX 2.4 CHINA JOINS THE WTO AT LAST

After 15 years of diplomatic struggle and
negotiations in which China had to satisfy its
trading partners, notably the United States
and the European Union, that it was doing
enough to open its economy to international
competition, China formally became a mem-
ber of the WTO in 2001. As a result, China, at
that time the world’s ninth largest exporter,
gained non-discriminatory access to world
markets, having agreed to open its domestic
markets to foreign products and services, es-
pecially in the areas of telecommunications
and financial services. Observers predicted
that China’s accession to the WTO might re-
sult in a tipping of the balance of negotiations

in the WTO to less developed countries as
well as an increase in China’s political lever-
age in the organization. Some predicted an
increase of volume of disputes for the WTO
due to the sheer volume of trade from China,
and worried that China would be reluctant to
honour some of the commitments made under
WTO agreements. So far, these fears have not
materialized. It is apparent that other countries
are losing some share of world markets due to
increased competition from Chinese exports.
Domestically, sectors of the Chinese economy
that had enjoyed high protection through
tariff and non-tariff barriers in the past now
face greater competition from imports.




The WTO is a bundle of agreements

The are five major aspects f agreement relating to 

1. trade in goods,

2. trade in services,

3. intellectual property protection,

4. dispute settlement, and

5. the review of members' trade policies.

1) WTO provisions relating to trade in Goods

1.1 Tariffs

There was agreement to substantially cut tariffs. It is difficult to break bound tariffs agreements. Countries must negotiate with countries most affected, and may possibly have to pay compensation for any trading partners' consequent loss of trade.

1.2 Rules on Dumping, subsidies, and contingencies.

There are three principal areas of exception to the binding tariffs and MFN rule:

1.2.1. actions to protect domestic industry from dumping (selling at a price lower than that in the home market):

1.2.2. actions to counteract subsidies(government help given to producers, manufacturers, or exporters); and

1.2.3. actions, called safeguards, to temporarily limit imports so as to protect domestic industry from a surge in imports.


Dumping and anti-dumping actions


Dumping occurs when a company exports a product at a price lower than the price it usually 
charges in its home market.


The WTO Anti-dumping Agreement allows governments to act against dumping (charge 
duties).


There are three necessary elements that must be present to justify an anti-dumping action:

· a demonstration that dumping is taking place: the fact that the product is being sold at least than the normal price in the home market must be proven.

· a calculation of the extent of the dumping. The margin of dumping must be more than 2 percent of the export price of the product.

· A demonstration that the dumping is causing or is threatening to cause injury to the domestic industry.
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Consider the following simplified scenario:

A Brazilian shoe manufacturer is able to manufacture ladies’ sandals in
Brazil and sell them to a wholesaler in Brazil for a price equivalent to
Cdn$15.This price is sufficient for the manufacturer to cover all costs and
recover his usual percentage of profit. The same manufacturer sells the
sandals to a wholesaler in Canada. The extra cost of export to Canada
(covering packing, shipping, insurance, and customs duties and handling)
is Cdn$2.00 per pair.

An equivalent pair of sandals manufactured in Canada and sold to the
Canadian wholesaler with the usual allowance for profit to the manufac-
turer is $22.The “made in Canada” sandals appear in Canadian retail shoe
outlets priced from $30 to $35.

Assume that the Brazilian-made sandals appear in Canadian retail
shoe outlets at prices between $22 and $25. Are these sandals being
dumped into the Canadian market?





1.3 Subsidies and countervailing measures


A subsidy is any financial or commercial benefit given to a producer, manufacturer, or grower  
by any government. 


Many of the criteria allowing countries to impose countervailing duties to offset the negative 
effects of subsidies are parallel to those in the Anti-dumping Agreement.


Because subsidies may play an important role in developing countries, least-developed 
countries and developing with less than $ 1 000 per capital GDP are exempted from disciplines 
on prohibited subsidies.

1.4 Trade in Agricultural Products: a unique challenge


Tariffs on all agricultural products are now bound. Under GATT rules, agricultural products 
were subject to quotas and import restrictions and as much as 30 percent of the world 
agricultural products were subject to such trade-limiting restrictions.


The new WTO rules require that all trade barriers in agriculture be made more transparent by 
converting quotas and import restrictions to tariffs, which well gradually be reduced.

[image: image5.jpg]BOX 2.9 WTO DISPUTE SETTLEMENT BODY RULES
AGAINST CANADA IN DAIRY EXPORT CASE

After acceding to the WTO and agreeing to the new rules on agriculture,
Canada developed a two-tier pricing policy with the intention of con-
forming to WTO rules but at the same time protecting Canada’s supply
management system for the dairy sector. Under this program, farmers ac-
cepted a lower price for milk used to make products destined for export
markets than for milk sold domestically within Canada. Although under
this system, there was no direct subsidy paid to the farmers and Canada
did not capture a larger share of the international market, the United
States and New Zealand brought a complaint to the WTO Dispute Settle-
ment Body alleging that Canada was unfairly pricing its milk destined for
export markets. The WTO panel first ruled against Canada in 1999, stating
that the milk pricing program constituted an export subsidy. As a result,
Canada changed its milk export pricing program in 2000, bringing it into
compliance with WTO rules. In 2002, a subsequent WTO panel ruled that
Canada'’s dairy export practices continue to violate the WTO rules prohib-
ting export subsidies.





[image: image6.jpg]BOX 2.10 THE EUROPEAN UNION’'S ATTEMPT
TO LIMIT IMPORTS OF HORMONE-TREATED BEEF:
AN ONGOING DISPUTE

In response to concerns of EU citizens about the risks presented by beef
injected with natural and synthetic growth hormones, the European Union
imposed a ban on the import of such beef. The United States challenged
the restriction under the SPS Agreement and in 1998 the ban was found
by a WTO panel and the Appellate body not to be based on a risk assess-
ment that followed scientific principles and procedures. The case raised
difficult issues and required a consideration of the uncertainty presented
by divisions of scientific opinion. A further difficulty in the case was the
fact that much of the European concern related to situations where hor-
mones were used in contravention of sound veterinary practice, but the
risk assessment did not deal specifically enough with those risks and
hence was found not to conform to the SPS Agreement. Significantly, the
European Union did not invoke Article 5.7 in its defence, because the im-
port ban was not a provisional measure. The European Union has been
unwilling to remove its restrictions on the import of the hormone-treated
beef, with the result that the WTO in 1999 authorized the United States
and Canada to collect penalties of more than $100 million per year in ex-
tra duties on European exports. The European Union brought the issue
back to the WTO where unprecedented open hearings were held in 2005.
The EU argued that fresh scientific evidence showed that the European
Union has complied with the 1998 WTO judgment. In January 2006, the
panel hearing the case advised that due to the complexities of the issue,
it would not be able to complete its work within the usual time frame.To
date, there has been no report from the panel.




2) WTO rules relating to Trade in Services

[image: image7.jpg]Different Types or “Modes” of Trade in Services
Four ways of trading services are recognized by the WTO negotiators:

« cross-border supply of services—for example, international telephone
calls;

+ consumption abroad—for example, tourism;

- commercial presence—for example, a foreign company setting up
subsidiaries or branches to provide services in another country; and

- presence of natural persons to supply services in another country—
for example, consultants.

Most-Favoured-Nation Rule Applies to Services

Once a country allows foreign competition in a sector, equal opportunities
in that sector are given to service providers from all other WTO members.
At the time that the GATS was negotiated, a number of countries that al-
ready had preferential agreements in services with specific trading partners,
either bilaterally or in regional groups, were allowed to extend that more
favourable treatment by listing them as most-favoured-nation exemptions.

National Treatment Rule Applies to Services

The right of market access to provide services is not automatically extended
bv all countries to all other member countries. Market access to individual
countries is available only after negotiations. As a result of these negotia-
tions, a country’s commitment appears in schedules that list the sectors
being opened and the extent of market access being given in each sector.
sovernments may limit the extent of market access by, for example, imposing
restrictions on foreign ownership in certain sectors. Once these commit-
ments of market are made, however, the country is bound by them, just as it
is bound by the tariff concessions it has agreed to make with respect to
rrade in goods.

Government Services and GATS Commitments

sovernment services are explicitly excluded from the GATS agreement and
there is no clear intention to force a government to privatize its service
industries. Government services are defined in the GATS as “those that are
not supplied commercially and do not compete with other suppliers.” Such
services are not subject to any GATS discipline and are not meant to be
covered by the negotiations and commitments on market access and national
rreatment. While the GATS does not require any service to be deregulated,

nce there is deregulation and foreign suppliers are present, they are enti-
dled to function under the same regulations as those that apply to nationals.




3) Protection of Intellectual Property 

 Intellectual property has been defined as ''creations of the mind'' and can be divided in two categories:

a) Industrial property, which includes patents, trademark, industrial designs, and geographic indications of source;

b) copyright, which includes literary and artistic works, including artists' performances, recordings, and radio and television content.

3.1 The basic principles of intellectual property protection

Two WTO non-discrimination rules apply to intellectual property (IP) protection; national treatment and most-favoured-nation treatment.

WTO members agreed that IP protection should ensure that producers and users benefit from technological innovation and technology transfer for the betterment of economic welfare.

Producers that nobody can simply steal their ideas without having to pay for the cost of development.

Users that the products they are buying are the real thing that performs as the product was designed for.

4) Dispute settlement in the WTO

The dispute settlement system is simply a system for settling disputes about existing rules. It is not a rule-making body; it is not empowered to make any new rules; it may simply apply the existing rules to a given set of facts.

[image: image8.jpg]a case progresses to later stages, consultation and mediation remain avail-
able to the parties.

The Dispute Settlement Body

Disputes usually arise when one country adopts a trade policy measure or
takes some other action that is considered by one or more of its fellow
member countries to be a breach of WTO obligations. The settlement of
these disputes is the responsibility of the Dispute Settlement Body (DSB),
which is really the General Council of the WTO (all WTO members) sitting
in a different capacity. The DSB has significant authority, which includes:

* establishing panels of experts to hear a case;

* accepting or rejecting panel or appeal decisions;

* monitoring the implementation of rulings and recommendations of
panels and appeal bodies; and

¢ authorizing retaliation if a country does not comply with a ruling.

Box 2.14 illustrates the key stages in the resolution of a WTO dispute.



[image: image9.jpg]BOX 2.14 RESOLUTION OF A WTO DISPUTE

Consultations (60 days)

v

Panel established by the DSB

v

Terms of reference; composition

v

Panel examination; report
issued to the DSB (6-9 months)

v

Appellate review; report issued
to the DSB (60-90 days)

v

DSB adopts panel/appellate
report(s)

v

Implementation (within
“reasonable period of time”)

v

Compliance issues (for example,
compensation pending full
implementation, retaliation if no
agreement on compensation)
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The United States and several Latin American countries challenged the
EU’s banana import regime, which favoured bananas from former Euro-
pean colonies and from developing countries with special access to the
EU market under the Lome Convention. As early as 1994, a GATT panel
issued a ruling that the European Union was in violation of multilateral
trade rules, but, as was then possible, the European Union blocked adop-
tion of the ruling.

A US-based corporation, Chiquita, whose Latin American operations
were adversely affected, lobbied the Clinton administration and Con-
gress to pursue the case with the result that the United States, Ecuador,
Guatemala, Honduras, and Mexico requested a WTO panel in 1996. They
alleged that the European Union had engaged in multiple violations of
WTO obligations, but principally the MFN rule. Both the panel and the
Appellate Body found in favour of the complainants. The aftermath of
these decisions was acrimonious, with the United States and Ecuador
moving aggressively to impose sanctions on the European Union and re-
jecting repeated alterations of the EU banana regime as inadequate.
There were arguments about the proper sequencing of WTO compliance
reviews and sanctions. Finally in April 2001, the United States reached a
settlement with the European Union whereby a tariff-only regime would
be gradually adopted by the European Union by 2006, more than eight
years after the original rulings of WTO violations were made.





The Panels

Panels are made up of three to five experts from different member countries.

A panel's function is to apply the evidence presented by the affected countries to the appropriate WTO rules and to decide whether there has been a breach of a WTO obligation.

The panellists are usually chosen in consultation with the disputing countries from a permanent list of well-qualified candidates from various countries.

The panellists serve independently in their individual capacities and cannot receive instructions from any government.

The appellate body

Either side may appeal a panel's ruling.

Appeals are heard by three members of the permanent seven-member Appellate body.

The Appellate body review is limited to issues of law covered in the panel report and to legal interpretations developed by the panel.

The Appellate body may not re-examine existing evidence or examine new issues. 

Compliance with rulings and sanctions.

The compliance phase does not always work well. There are two reasons for that.

a) Deadlines for implementation or imposition of sanctions are often extended well beyond the strict timetable.

b) Disputing governments are free to reach settlements that are contrary to WTO rules, even after a legally binding Appellate body report has been adopted.

[image: image11.jpg]Trade ruling takes WTO into new realms

European Union officials appeared to be suffering the consequences of the famous curse
of Confucius — may you get what you wish for — as they struggled to play down the
impact of winning the biggest case in the World Trade Organisation’s five-year history.
As expected, the WTO’s appellate body had in 2002 upheld an earlier panel ruling
that tax breaks granted to US companies on income from exports channelled
through offshore foreign sales corporations (FSCs) constitute illegal export subsidies.

The FSC system: how it works

1 Any US company whose exports have at least 50% US content can set up a for-
eign sales corporation, a shell company established in a tax haven. Companies
with FSCs include GE, Monsanto, Microsoft, Ford, Exxon/Mobil, Motorola,
Boeing and Proctor & Gamble.

2 More than 90% of FSCs are in the Virgin Islands, Barbados and Guam.
According to the EU, there are ‘letterbox’ companies that will offer to manage
an FSC for $2,000 a year. Estimates of the number of companies with FSCs vary
from 3,000 to 7,000.

3 The US company ‘sells’ its exports to the FSC which then ‘exports’ them.
However, no physical transaction takes place. Instead, the FSC subcontracts the
physical handling of the exports and other economic activities back to the
parent company.

4 Part of the FSC’s income — as much as 65% - is exempt from US tax. The
remainder of the income is taxed by the tax haven (minimally). Dividends paid
by the FSC to the parent company are also not taxed. Using an FSC can reduce a
company’s tax bill by between 15% and 30%.




[image: image12.jpg]The USA was given until the start of 2001 to bring its FSC measure ‘into confor-
" mity’ with international trade rules.

The amount of trade involved was huge. According to the EU, FSC subsidies assist
US exports worth around $250 billion annually, at a cost to the US budget of tax
forgone of an estimated $3.5 billion per annum. This dwarfs US retaliation of just
over $300 million annually that the WTO authorised in 1999 for the EU’s failure to
comply with WTO rulings in disputes over bananas and hormone-treated beef.

However, far from trumpeting victory, the EU has been at pains to sound rea-
sonable and non-confrontational while officials on both sides stressed the
desirability of an agreed solution that would avoid further WTO action. That, say
trade diplomats, is because the case has far-reaching and potentially uncomfortable
implications for Brussels as well as for Washington. On a political level the ruling
requires Congress to change important tax legislation: a tall order if not an impos-
sible one. Charlene Barshefsky, US trade representative, said that the US respected
its WTO obligations and would ‘seek a solution that ensures that US firms and
workers are not at a competitive disadvantage with their European counterparts’.
In these circumstances too much pressure from Brussels could be counterproduc-
tive, jeopardising the delitate transatlantic trade relationship and further
compromising US congressional support for the multilateral trading system.

In its ruling the appellate body said it was not making a judgement on the rela-
tive merits of the ‘territorial’ and ‘worldwide’ systems of taxation, used by the EU
and USA respectively. But countries were not entitled to use the tax system to pro-
vide subsidies contingent on export performance, which are outlawed by the
WTO?’s subsidies accord. Initially the USA continued to maintain that FSCs were
consistent with WTO rules, arguing that they did not distort trade and merely
granted US companies the same tax benefits as European companies receive
through VAT rebates on exports. However by 2003 the US had decided to come
into compliance with the WTO decision.

To further encourage the USA to comply, the EU stated that retaliatory tariffs
would be levied on imports from the USA of 5% starting in April 2004, and rising
by 1% each month to a maximum of 17% by March 2005. Even this was seen as a
cautious response, the estimated value of these tariffs being below the $4 billion
approved by the WTD.

Bill Thomas, of the US Congress, proposed ending this $4 billion per annum tax
break provided by the Financial Services Corporation, thereby avoiding the EU
imposing retaliatory sanctions of $4 billion per year granted by the WTO.
However to make this concession more palatable to Congress and US business he is
also proposing even larger domestic tax reductions for US companies.

Source: Frances Williams, Financial Times, 25 February 2000.

1 Consider the benefits and costs to the US of using FSCs.

2 Why might the WTO ruling in favour of the EU nevertheless create some potential problems
for the EU?
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. Why is it important to be familiar with the philosophy and provi-

sions of the GATT?

. Do the GATT and WTO require countries to engage in freer trade?

Explain your answer.

. Describe the three fundamental rules developed by the GATT and

incorporated into the WTO.

. What was the significance of the Uruguay Round? The Marrakesh

Agreement?

. Why is it necessary for countries to pass domestic legislation before

they can ratify WTO agreements?

. What is the significance of China’s entry into the WTO for China

itself, for other trading nations, and for the WTO?

. What is meant by a “bound tariff”?
. What is dumping? Is it illegal per se under the WTO? What may mem-

ber countries do if products are dumped into their domestic market?

. What is a subsidy? Is it illegal per se under the WTO? What may

member countries entitled to do if products that are subsidized enter
their domestic markets?

How do the WTO provisions on safeguards differ from those on
dumping and subsidies?

What are some of the factors that make governing trade in agricultural
services so difficult for developed and lesser-developed countries?
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Example cases decided by WTO

1) Hormoned-treated beef case

"In 1980, as a result of consumer concern over reports of harm caused by eating hormone-treated meat, the EU [European Union] instituted a series of bans on the use of growth hormones in meat production and, subsequently, on the import of meat from animals treated with such hormones. In 1996, the United States and Canada challenged the European ban as a violation of the WTO rules."

…

  "A WTO dispute panel found [the bans] to violate the WTO Agreements [food-safety rules] because the EU had not definitively demonstrated that the beef would cause harm to consumers. While the EU argued that it had the right to protect its citizens against uncertain risks from the hormones, the panel concluded that the WTO rules require proof of such harm before trade can be restricted."

…

"Despite the Appellate Body's determination that the European hormone ban violated the WTO rules, the EU refused to rescind the ban. As a result, the WTO granted the United States permission to impose $116.8 million in retaliatory trade sanctions each year that the EU maintains its ban."

2) Pesticide residue case

In this case, the U.S. challenged Japan's public-health standards requiring testing for pesticide residues in certain imports of fruits and nuts. The testing was required when a poisonous chemical, methyl bromide, was used to fumigate these products against infestation by coddling moths. Because Japan's safety standards were higher than relevant WTO standards, the WTO found that they violated WTO agreements.

A dispute-settlement panel ruled in October 1998 that Japan's requirements for testing of agricultural imports was not based on "sufficient scientific evidence" as required by Article 2.2 of the Agreement on the Application of Sanitary and Phytosanitary Measures. An appellate body upheld the ruling in February 1999. The two countries finally issued a joint letter settling this dispute in August 2001.

3) Uncooked salmon case

In June 1998, a WTO dispute-settlement panel ruled in favour of Canada against Australia's quarantine against imports of uncooked wild salmon, and in October of that year an appellate body upheld the ruling. Australia had imposed the limitation after a 1994 risk assessment found that such imports posed a threat to Australian wild salmon. Roughly 20 bacteria found in Canadian and U.S. salmon but not in Australia, it concluded, posed a risk of spreading to and infecting wild Australian salmon.

The WTO ruling found that Australia's risk assessment was inadequate and not based on sound science. As a result, it said, the ban was "more trade-restrictive than required to achieve its appropriate level of sanitary protection" and exceeded international standards. Because it was arbitrarily and unjustifiably discriminatory, it violated the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS).

This ruling shifted the burden further onto importing countries that want to exclude a product to prove that the product is unsafe, rather than requiring exporting countries to prove that the products they send abroad are safe. It required expensive risk assessment measures to determine precise levels of risk, although health authorities must often adopt protections because the exact level of risk cannot be known. With it, the WTO added yet another precedent that under SPS countries cannot err on the side of caution.

In May 1999, the U.S. filed a related complaint alleging that the Australian prohibition on imports of fresh, chilled, or frozen salmonids appeared to be inconsistent with:
1. the Agreement on the Application of Sanitary and Phytosanitary Measures, Articles 2, 5, 7 and 8; and
2. the General Agreement on Tariffs and Trade 1994, Article XI.

The U.S. complaint was settled with a joint communiqué with Australia in October 2000. It stated that a mutually satisfactory solution had been reached involving amendments to Australia's quarantining policies on uncooked salmonids introduced in May 2000.

4) asbestos case 

In this challenge brought by Canada against France's ban on chrysotile or white asbestos, a WTO dispute-settlement panel ruled in favour of France. This was the first case in which the WTO upheld national public-health protections. The initial ruling occurred 10 months after the Seattle Ministerial meeting.

The Canadian government argued that French regulations should not have banned asbestos outright when it could have restricted its use, citing an International Organization for Standardization (ISO) standard for regulating asbestos. The ISO is an industry-dominated body, however, and requiring the use of such international standards tends to reduce national standards to the least common denominator.

Canada also charged that France discriminated in favour of asbestos substitutes. It claimed that the French ban "nullifies and impairs" benefits from Uruguay Round tariff concessions. This line of reasoning, had it been accepted, would make it harder to ban dangerous substances after a trade agreement is adopted.

The dispute-settlement panel ruled in September 2000 that the ban was justified to protect the health of French workers under Article XX(b) of the 1994 General Agreement on Tariffs and Trade (GATT), which provides a general exception to WTO rules for measures considered necessary to protect human health. But the panel agreed with Canada that France had discriminated against Canadian asbestos; it concluded that white asbestos and less-dangerous domestic substitute fibres are "like" products as defined by Article III:4 of GATT, which should in principle be accorded the same treatment on the French market. The WTO Appellate Body upheld the ruling on Article XX(b), but reversed the initial panel's decision on Article III:4.

The European Commission called the ruling a "landmark." Canadian asbestos producers protested, however, that the ruling favoured affluent countries, who consider asbestos dangerous, over developing countries, where they claimed asbestos cement helps to reduce mortality rates.

5) Gasoline-clean air act

"The 1990 [U.S.] Clean Air Act Amendments require the use of reformulated gasoline in areas out of compliance with air quality standards in order to reduce toxic motor vehicle emissions. The EPA [Environmental Protection Agency] … defined the methods that refineries must use in calculating their compliance with the reformulated gasoline requirements.

"Venezuela and Brazil challenged the rule before the WTO. The WTO found the U.S. rule to violate the WTO rules because it treated foreign refineries differently from domestic ones, without any concern for the enforcement and air quality consequences of that ruling. [An appellate panel upheld the ruling of the original dispute-settlement panel.]

"To comply with the WTO decision, EPA changed its regulations to allow foreign refineries to use all alternative methods of calculating their compliance with the gasoline requirements, provided the refineries' governments agree to subject the refineries to U.S. inspection and enforcement authority. … [This change allowed] Venezuelan gasoline with higher concentrations of certain pollutants into the United States."

In setting gasoline cleanliness standards, the EPA attempted to be fair to all gas refiners. While it could have set a single standard and forced all producers to meet it, this might have resulted in reduced supply, shortages and higher prices. It opted instead to set a baseline for each refiner and to measure improvement against it. Domestic and foreign producers who had cleanliness data from 1990 used that year as a baseline. Domestic and foreign producers who did not have 1990 data had to match the actual average 1990 contaminant level of those who did. 

Venezuela and Brazil, however, complained that a foreign producer without data might have to meet a higher standard than a U.S. producer whose 1990 cleanliness record was poor, and the WTO upheld the complaint.

6) Automobile fuel-efficiency case

In the wake of 1970s energy crisis, the United States passed Corporate Average Fuel Efficiency (CAFE) standards that were successful in doubling the average fuel economy of passenger cars operating in the U.S. by the early 1990s. These rules contributed to substantially cutting U.S. emissions of greenhouse gases and were consistent with United Nations standards on reducing global warming.

The CAFE standards applied equally to all U.S. and foreign automobile manufacturers. They aimed to reduce emissions by all passenger vehicles sold in the U.S. by requiring that the average fuel-efficiency of all the cars sold by each firm fall below a given figure. For U.S. companies who also imported foreign-made vehicles, it required that both the foreign and the domestic fleets meet the same fuel-efficiency standards.

U.S. car manufacturers complied and began to produce smaller, more fuel-efficient models. But although many European manufacturers had met CAFE standards in the 70s and early 80s, they later shifted to a strategy of exporting more profitable, less fuel-efficient luxury cars to the U.S. market. They voluntarily chose not to comply with the CAFE standards and as a result paid substantial penalties under the law.

In 1993, Europe challenged the CAFE standards under the General Agreement on Tariffs and Trade (GATT, now enforced by the WTO), arguing that their effect was to discriminate against European automobile manufacturers. The GATT panel upheld the challenge, ruling that—regardless of its intent—the requirement that each separate fleet meet the standards had a negative impact on European manufacturers and thus violated GATT non-discrimination rules.

This ruling established an apparent precedent that even if a rule is not discriminatory, a party that chooses not to comply with it and then suffers the consequences can claim discriminatory effect. This perverse logic is an invitation to foreign firms in any country to violate standards designed to protect the environment or people and then claim injury under the WTO.

7) Shrimp sea-turtle case

"In 1989, Congress amended the U.S. Endangered Species Act to prohibit the import of shrimp from countries that do not have sea turtle protections comparable to those of the U.S. [which requires turtle excluder devices in shrimp fishing]. Thailand, Pakistan, India, and Malaysia mounted a trade challenge in the WTO. According to the WTO, the U.S. went too far when it blocked trade because other countries did not have the desired conservation policies in place. …"

"All the countries involved acknowledged the sea turtles are endangered, that it is a legitimate goal to protect the turtles, and that turtle excluder devices are effective and inexpensive. Nonetheless, the United States could not prohibit imports of shrimp from countries that did not require turtle excluder devices unless the other countries agreed to such a requirement. Moreover, the United States had to allow each country an opportunity to prove that its fishing practices did not cause excessive harm to sea turtles. …"

"The U.S. has promised the WTO that it will change its regulations in early December 1999."

After the U.S. made the changes in the Endangered Species Act required by the Dispute Settlement Body's November 6, 1998 recommendations, Malaysia continued to assert that the U.S. had not fully complied with the WTO ruling. In a May 16, 2001 ruling, a WTO compliance panel ruled in favour of the U.S. It found that the U.S.'s continuation of the import ban on shrimp and shrimp products was justified under Article XX(g) of the General Agreement on Tariffs and Trade (GATT), which provides a general exception to GATT rules for measures relating to the conservation of exhaustible natural resources.

8) Tuna-dolphin case 1

The U.S. Marine Mammal Protection Act (MMPA) banned from the U.S. market domestic or imported canned tuna caught by purse seine fishing. This method incidentally killed large numbers of dolphins. In a case brought by Mexico, a GATT panel ruled against Section 101(a)(2) of the MMPA. But GATT never adopted the decision, so the ruling never took effect.

The GATT panel interpreted language in Article III that prohibits discrimination between products on basis of where they are produced to also prohibit discrimination on basis of how they are produced. Article III:4 says that "like products" produced domestically and abroad must be given equal treatment, but the panel ruled that the phrase "like products" pertains to products' physical characteristics and that how they are produced, harvested or processed is not relevant. This exclusion could also apply, for example, to child labour in the production of soccer balls.

In 1994, a GATT panel also ruled against the MMPA, this time in favour of Europe (see Tuna/Dolphin Case II).

9) Plant and animal patents case

In this case, the U.S. challenged an Indian law that, in an effort to keep prices down on pharmaceuticals and other products, excluded plant and animal varieties from patenting. The WTO Agreement on Trade-Related Aspects of Intellectual Property (TRIPS) requires that by 2005 developing countries change their patent laws to allow foreign companies to patent local plant varieties.

Even though the deadline had not yet been reached, the WTO dispute-settlement panel ruled that India was not moving fast enough towards compliance. As a result, India must grant monopolies to foreign corporations on plant and animal varieties based on patents granted by any other WTO member.

10) Chiquita banana case

This dispute was initiated by the U.S. government on behalf of Chiquita Brands, a U.S.-based corporation, in response to Europe's Lomé Convention preferences for small banana producers in former European colonies in the Caribbean. Chiquita grows bananas in Latin America and exports them to Europe and the rest of the world.

In the Lomé Convention, the European Union granted its former colonies special low tariffs and quotas on bananas. The Uruguay Round of trade negotiations exempted these preferences from the most favoured nation requirements of the General Agreement on Tariffs and Trade. GATT, now enforced by the World Trade Organization, allows rich countries to grant preferential tariffs to poor countries to encourage development.

The economies of most of the Caribbean islands aided by the tariff breaks depend solely on bananas, and most of the banana producers who benefit are small farmers. They cannot compete with the large Latin American plantations of Chiquita Brands and the other agribusiness giants who grow two-thirds of the world's bananas. Chiquita already controls 50 percent of the EU banana market, while Caribbean island producers supply only 8 percent. Without the Lomé preferences, as the prime minister of Santa Lucia has pointed out, these countries "would have little or no possibility of participating in the global trading system."

In 1997, a WTO dispute-settlement panel decided in favour of the the Clinton administration's challenge. Arbitration panels in 1998 and 1999 upheld the original panel's decision.

These WTO rulings striking down the EU-Caribbean arrangement threaten to undermine higher-priority U.S. efforts in the region. "I really do not see why it is in the interest of the United States that poor countries in the Caribbean and elsewhere, which are not able to do anything other than grow bananas, should be driven into more dangerous economic activity such as drug trafficking," commented EU Trade Commissioner Sir Leon Brittan. The commander of U.S. forces in the region, Marine General John Sheehan, concurred: if Caribbean banana producers are deprived of their only means of providing for their families, he said, they will resort to drug dealing or illegal migration.

None of Chiquita's bananas are grown in the United States. Yet CEO Carl Lindner effectively hired the United States government to represent his firm. In 1996, two days after the Clinton administration filed a complaint with the WTO against the EU banana policy, Lindner donated $500,000 to the Democratic Party. A model of bipartisanship, Lindner also showered $350,000 on the Republican National Committee and campaign committees in 1998. One month later, the Republican Senate leadership introduced a bill imposing retaliatory tariffs on the EU.

On April 11, 2001, the U.S. and E.U. reached an agreement to begin to dismantle the barriers to which the U.S. banana companies object. In July 2001, U.S. Trade Representative Robert Zoellick said the U.S. was satisfied with Europe's implementation of the agreement and the Bush administration lifted $191 million worth of retaliatory trade sanctions the U.S. had imposed on the E.U.

11) Green gases controversy

In accordance with the 1997 Kyoto Protocol, Japan adopted auto fuel-efficiency proposals to curtail greenhouse gases. In 1999, the U.S. (acting on behalf of Ford and Daimler-Chrysler) and the E.U. threatened WTO action against the revised Japanese energy law. They invoked prohibitions in the WTO Agreement on on Technical Barriers to Trade against unnecessarily trade-restrictive standards in letters to the WTO Committee on Technical Barriers to Trade and the Japanese Ministry of Foreign Affairs.

The controversy centered on 1998 revisions to Japan's "Law Concerning the Rational Use of Energy," which tightened what had been less stringent fuel-efficiency standards for medium-weight automobiles. As a benchmark, the law uses the emission levels of the least-polluting engine in the medium weight class, which happens to be made by Mitsubishi. But auto manufacturers can use any engine that matches or surpasses that level of fuel efficiency; the law does specify how the level must be achieved.

Nearly 90 percent of middle-weight cars in Japan are imported from Europe. Because of this, the U.S. and E.U. complained that the new standards put the heaviest burden on European cars. Japan said its standards merely targeted those cars that were putting out the worst CO2 emissions, which could prevent it from meeting its Kyoto Protocol obligations.

As in the Automobile Fuel-Efficiency Case, the argument of the U.S. and E.U., if accepted, would seem to create incentives for foreign manufacturers to ignore clean-air standards and then claim de facto discrimination against their products when they fail to meet those standards.

12) Baby food trademark controversy

This dispute on the marketing of infant formulas and baby food was initiated against Guatemala at the behest of Gerber, the U.S. baby-food producer. A million and a half infants die each year in poor countries, primarily from diarrhea, because their mothers mix infant formula with unclean water. In 1983, Guatemala had passed a law based on the Code of Marketing of Breast Milk Substitutes drafted by the World Health Organization and UNICEF. The law was successful in reducing infant mortality rates, and UNICEF cited it as a model.

The Guatemalan code was non-discriminatory in trade terms because it made no distinction between foreign and domestic producers of breast-milk substitutes. All other foreign and domestic suppliers changed their packaging to comply with the law. But Gerber refused to comply by removing its "Gerber Baby" from its packaging, negotiating for years with the Guatemalan Health Ministry. Ultimately an administrative tribunal agreed with the ministry that the image violated the law, which prohibits packaging that might associate formula or baby food with healthy, fat babies in the eyes of illiterate parents.

In 1993, the firm filed a complaint with the U.S. Trade Representative asserting that the code violated international trademark protections: it said in effect that its intellectual property right to use its chubby baby logo trumped Guatemala's right to protect its mothers and infants. Finally in 1995, under threat of a WTO challenge by the U.S. State Department, Guatemala changed its law to allow labelling of imported baby food products that violates WHO/UNICEF guidelines. For multinational corporations and rich countries, this case established a precedent for using the WTO to undermine public-health standards in poor countries.
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