International organizations and International Law

[image: image1.jpg]LEARNING OBJECTIVES

After reading this chapter you will understand:
m why it is necessary for all businesses, even
those perceived as local or “domestic,” to
possess a current knowledge of the global
business environment

m how international agreements and treaties
are created

= why international treaties affect the laws
and regulations of businesses that are based
only in Canada

m what is meant by the term “sovereignty”
and why it is significant

m the history, characteristics, and purpose of
some well-known international organizations
and agreements, and their limitations

® what international law is—and is not

® the two major branches of international
law and how they differ




How international agreements are made

In domestic business, there exists the concept of contract between individuals or businesses. The principle of privity of contract—those who are parties to the contract can enforce the rights and obligations it contains.

Nations do not enter into contracts with each other: they negotiate treaties or conventions, or multilateral or bilateral agreements.

A treaty is a binding agreement between two or more states.

A convention is a binding agreement among states sponsored by an international organization.

The process of treaty creation 

The first step is negotiation of the terms of the treaty by representatives of national governments.

This negotiation will result in a draft text signed by representatives of the national governments.

The signature of a treaty, unlike the signature of a domestic contract, does not result in a legally binding obligation.

It is a preliminary and general endorsement of the treaty provisions and indicates that the signatory country intends to undertake a careful examination of the treaty before it confirms its position.

At a minimum, signing a treaty indicates that a country commits not to undermine the principles of the treaty.

At a maximum, it indicates that it is government policy to commit fully to the treaty as it is currently written.

Ratification must be done by parliament.

What is the effect of a treaty on the rights and obligations of the citizens of a signatory country?

It depends on whether a treaty is self-executing or non-self-executing.

A self-executing treaty becomes part of the signatory's domestic law without further implementing legislation, and provides substantive rights and obligations within that country.

A non-self-executing treaty imposes requirements upon the government of the signatory country but does not impose any requirements or privileges on the citizens or provinces of that country.

The significance of non-self-executing treaties and conventions for the individual business is that they oblige national governments to change domestic laws to conform to the obligations.

i.e. Canada ratified the Kyoto Protocol in December 2002, but has not yet passed implementing legislation.

NAFTA has been both ratified and enabling legislation passed.

The concept of sovereignty

In order to understand the powers as well as the limitations of any global organization or agreement, it is necessary to be familiar with the concept of sovereignty. 

Sovereignty is is the supreme and independent power and authority claimed by a nation state over its own territory.

Treaty commitments represent a limitation on the sovereignty or freedom of action for the signatory government.

A dominant issue that will continue to preoccupy national policy makers is the extent to which sovereignty should be relinquished in order to gain the advantages of participation in a larger community.
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In Canada there is a difference between treaty-making powers and
treaty-implementing powers. Treaty-making authority rests exclusively
with the federal executive branch of government—that is, the prime
minister and members of Cabinet. No legislative concurrence either by
Parliament or the provincial legislatures has ever been legally required
prior to ratification of treaties by the federal government. Integration of
treaty obligations into Canadian law is, however, generally considered to
require legislative action. If the subject matter of a treaty is within federal
legislative jurisdiction as set out in s. 91 of the Constitution Act, 1867, it is
the federal Parliament that enacts the necessary legislation. If the subject
matter of the treaty is within provincial legislative jurisdiction under s. 92,
then the provincial legislatures must enact the necessary legislation. This
jurisdictional distinction can create significant difficulties for the federal
government when it negotiates international treaties. If issues are clearly
within provincial legislative jurisdiction—for example, labour standards,
child custody, or education—the federal government will consult with
the provinces. The federal government may negotiate a clause with the
provinces agreeing that the treaty applies only to provinces that have
committed themselves to implementing the treaty.

The US approach to treaties may be described as cautious or even re-
luctant. This reluctance is based on its history as a North American nation
that broke away from colonial rule by way of a violent revolution. The US
Constitution grants power to the president to make treaties with the
“advice and consent” of two-thirds of the Senate. This is different from
other US legislation, which requires approval by a simple majority in both
the Senate and the House of Representatives. The United States also
takes a different view from many other nations concerning the relation-
ship between international and domestic law. Many nations view inter-
national agreements as superseding domestic law; but the view in the
United States is that international agreements become a part of the body
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by subsequent legislative action, even if this modification amounts to a
violation of the treaty. In addition, an international agreement that is in-
consistent with the US Constitution is void under US domestic law, just as
any other federal law that is in conflict with the US Constitution is void.
Technically, the US Supreme Court could rule a treaty provision to be un-
constitutional and void under domestic law, although this has never oc-
curred. When negotiating a treaty, the United States usually requires that a
reservation be included, stating that it will assume no obligations that
are in violation of the US Constitution.




Significant international organizations and agreements

The United Nations

Its mandate is

· to maintain international peace and security;

· to develop friendly relations among nations;

· to cooperate to solve problems of an economic, social, cultural, or humanitarian nature; and

· to promote and encourage human rights and fundamental freedoms.

The UN is organized the following way:

1. The General Assembly. Each member state or country sends a delegate to the UN General Assembly and each state has one equal vote, regardless of its size, population, or political influence. It may recommend action but the power to enforce the Charter rests with the Security Council.

2. The Security Council. The council has 15 members—5 of which are permanent members. China, France, the United Kingdom, the United states and Russia. The 10 non-permanent members are elected by the General Assembly every two years. The five permanent members have a veto power. Just one of these countries can block any action proposed by the Security Council.

3. The Secretary General. He is the UN's chief administrative officer and is responsible for running the Secretariat.

Organizations affiliated with the United Nations

United Nations Conference on Trade and Development (UNCTAD)

United Nations Commission on International Trade Law (UNCITRAL)
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business. UNCTAD is the UN’s arm to promote the integrated treatment of
trade and development and the related issues of investment, finance, tech-
nology, enterprise development, and sustainable development. UNCTAD
promotes the integration of developing countries into the world economy.
It is a knowledge-based organization that aims to inform current policy
debates and thinking on development, based on the premise that domestic
policies and international action should be mutually supportive in bringing
about sustainable development. It carries out the following three key functions:

« it serves as a forum for intergovernmental deliberations;

« it undertakes research, policy analysis, and data collection for govern-
ments and experts; and

+ it provides technical assistance and cooperates with other organiza-
tions and donor countries engaged in helping developing countries
and economies in transition.

UNCITRAL was established by the General Assembly in 1966 to address
the disparities in national laws governing international trade, because these
disparities were perceived as creating obstacles to the flow of trade. UNCITRAL's
mandate is to bring about the progressive harmonization and unification of
the law of international trade, and it has become the core legal body of the
UN system in the field of international trade law. Significant recent initiatives
include a new draft Convention on the Use of Electronic Communications
in International Contracting and a Legislative Guide on Insolvency Law to
help create a unified international standard for insolvency.
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The International Chamber of Commerce (ICC) was founded in 1919 with
the mission of serving world business by promoting trade and investment,
open markets for goods and services, and the free flow of capital. The organ-
ization serves as an advocate for world business and makes representations
to governments and intergovernmental organizations, promoting choices
favourable to the world business community. The ICC has the highest level
of consultative status with the UN and its specialized agencies. Since 1946,
the ICC has taken part in a broad range of activities with the UN and its
specialized agencies, including the Conference on Financing for Develop-
ment, the World Summit on Sustainable Development, and the World Summit
on the Information Society.

Working with national governments all over the world through its national
committees, the ICC’s activities cover a broad spectrum, from providing
arbitration and dispute resolution, to making the case for open trade and
the market economy system, to advocating business self-regulation, to fight-
ing corruption, to combating commercial crime. Significant contributions
of the ICC include:

* the ICC Court of Arbitration—the longest established ICC institution
and the world’s leading body for international commercial arbitration;

+ the Uniform Customs and Practice for Documentary Credits (UCP)—
the common rules that enable international banks to finance billions
of dollars worth of world trade each year;

* Incoterms—the standard international trade definitions commonly
used in international contracts; and

* business self-regulation of e-commerce—the codes developed by busi-
ness to establish international norms in this relatively new business area.




International Law

Public international law

It involves the relationship among states and is reflected in treaties, conventions, and the charter of international organizations. It is generally confined to rules and principles of general application that deal with the conduct of states and of international organizations and with their relations among themselves.

Private International Law 

It is also described as conflict of laws—the question of whose country's laws will govern a transaction. Treaties, such as the convention on the International Sale of Goods(CISG), that govern relationships between private parties in different countries are being used more often as a means of predetermining applicable laws and eliminating conflict of law questions because these can be expensive and time consuming for the parties.

Reviews Questions

1. What is the difference between a treaty and a convention?

2. What if the significance of a country signing a treaty or convention?

3. What is the significance of a country ratifying a treaty or convention?

4. What is the difference between a self-executing and non-self-executing treaty?

5. What is meant by sovereignty and what is the significance of this concept in the context of treaties and other international agreements?

6. Describe the different requirements in Canada and the United States with respect to ratification of a treaty. How does this reflect the differing attitudes o f the two countries toward international obligations?

7. Describe the work of UNCTAD and UNCITRAL

8. Is the International Chamber of commerce an intergovernmental organization? Why was it founded and what are some of its achievements?

9. What is the difference between public international law and private international law?

10. Why is private international law sometimes described as the conflict of laws?
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