Property Law,: Personal, real and intellectual
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After reading this chapter, you should be able to:

® Define property law and discuss ® Discuss the rights and obligations

its purpose.

Distinguish ownership from
possession of real and personal
property.

Define personal, real, and
intellectual property.

Explain the differences between
lucrative, constructive, special, and
gratuitous bailment.

Differentiate between the land
titles and land registry systems.

Describe conditions and
warranties that are useful when
buying or selling real property.

of mortgagors and mortgagees.

Explain the rights and obligations
of landlords and tenants under
commercial leases.

Describe the types of property
insurance commonly used by
businesses.

Explain how businesses can use
copyright, patent, trademark, and
industrial design law to protect
their intellectual property.

Describe how to protect
confidential information and trade
secrets.





What is property law?

Property law confers rights over things.

It allows the owners of these things to enforce their rights against others.

In Canada, property ownership includes the right to

· possess and use property

· prevent others from possessing it, and

· transfer property rights to others.

Types of property

Public property is owned by the government for the benefit of society as a whole.

Private property is owned by individuals, businesses, or other organizations to the exclusion of others.

Another important distinction is between tangible and intangible property.

· Tangible property consists of things that are physical—that can be seen and touched. Examples include a factory, a stapler, a painting, and a farmer's field.

· Intangible property also has value, but its value does not arise from its physical attributes. Intangible property includes negotiable instruments such as cheques, intellect property such as copyright and patents
, and goodwill, which is a business's good reputation with its customers and others.
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Real Property

Personal Property

Tangible (chattels)

Intangible

 land

+ buildings (office towers, garages,
fences)

« fixtures (sinks, lighting fixtures,
built-in shelving)

+ automobiles
+ furniture

+ computers

+ inventory

+ office supplies

* machinery

+ shares in a corporation
+ goodwill

* negotiable instruments (cheques,
promissory notes)

+ intellectual property (copyright,
patents, trademarks, industrial design,
integrated circuit topography)





Real, Personal, and Intellectual property

real property, real estate, is immovable property and includes land, buildings, and fixtures that are attached to land or buildings. It also includes intangibles such as goodwill, negotiable instruments such as cheques, and intellectual property.

Intellect property is broken down into numerous categories, including copyright, patents, and trademarks. Intellect property, which is created by the mind or intellect, can be seen in designs, slogans, works of art, and inventions.

The importance of property law for business people

[image: image3.jpg]Each of the following situations requires some knowledge of real, personal, or
intellectual property law.

* You are in the business of renting machinery to other businesses. An employ-
ee fails to inspect a forklift before it is delivered to a customer; the forklift
malfunctions, injuring its operator. Who is responsible for the damages? How
can you protect yourself from liability?

* The business that you work for rents office space from a landlord who takes
no interest in the property: the lights are constantly dimming, the elevator is
unreliable, the carpet is in need of repair, and the walls could use a paint job.
Is your boss or your landlord responsible for fixing these problems?

* You have just discovered that the wonderful name you invented for your
rapidly expanding restaurant business is practically identical to the name of
a dog-grooming chain in your area. Should you continue using your name or
think of a new one?




Different types of property pose different risks of loss.

· Buildings and personal property may be destroyed by fire or storm damage.

· Personal property is at risk of being stolen or damaged.

· Intellectual property, such as patents and copyright, could be used without payment.

· The value of goodwill and trademarks may be diminished if your competitors use them without your authorization.

Property law helps you manage these risks and offers several advantages.

[image: image4.jpg]* It defines areas where your business may be vulnerable to loss. For example, as-
sume that you are in the business of storing other people’s property. Property
law defines the rights of both you and your customers in relation to this
property. It indicates which of you is responsible if the property is damaged.
It tells you when, how, and to what extent you need to protect yourself by
purchasing insurance, for example. _

* It sometimes allows ownership and possession to be split. Because property law
distinguishes between ownership and possession, it is not always necessary to
buy property: it is possible to rent an office or equipment from the owner. This
frees your business from the capital outlay that owners are required to make.

* It promotes the lending and borrowing of money. Businesses need money to
grow, and borrowing is an important source of capital. Ownership of property,
including land, buildings, machinery, and inventory, facilitates borrowing,
because lenders can take the property as security for the loan. In the case of
land and buildings, this security is called a mortgage. For machinery and
inventory, it is called a security interest.



[image: image5.jpg]* It allows innovation to flourish. By protecting creators and inventors from
having their work expropriated by others, intellectual property law promotes
artistic expression and encourages technological advancement. It allows your
business to support projects and enterprises that can respond innovatively to
challenges.




Personal property

Personal property includes chattels and choses in action.

Chattels are movable items of property, or goods. Your stapler, the paper you use, your pens and pencils, and the computer you use in your office are all chattels.

Choses in action are intangible assets, including negotiable instruments, such as cheques, money orders, and promissory notes.

Distinguishing ownership from possession

Different may have different rights in the same piece of property.

The primary distinction is between ownership and possession.

For example, if a hardware store rents snow blowers to its customers, it continues to own the snow blowers while its customers have possession of them. The customers have the right to possess and use the snow blowers according to the terms of their rental agreement with the store.

Possession is a key ownership right, and owners of property may grant this right to others by giving them permission to possess their property.

When ownership and possession of goods are split in this manner, the legal relationship between the owner and the possessor is called bailment.

Bailment

Bailment occurs when goods are borrowed, rented, stored, or found by a person other than the owner of the property.

The owner is known as the bailor, and the person who is in temporary possession of the property is called the bailee.

The two key features of bailment are

1. the split between possession and ownership of goods and

2. the intention that the situation is temporary.

Every bailee has a duty to take care of the bailor's goods. 

In other words, the bailor may sue the bailee for the tort of negligence if the goods are damaged. Vice et versa, a defect in the bailed goods, such as faulty braking system in a leased car, can result in the bailee suing the bailor.

Lucrative bailment

Lucrative bailment includes the following transactions:

· renting storage units or warehouse space,

· leasing vehicles,

· leasing postage meters,

· leasing photocopiers,

· renting water coolers, and

· using mail or couriers to send a package

Liability for lucrative bailment

Most standard contracts for commercial rental of goods, for example, limit the bailor's liability by using a disclaimer clause, which provides that the bailee agrees to excuse the bailor from liability in the event that harm is suffered.

These contracts may also impose obligations on the bailee for maintenance of the goods and return of the goods in a particular condition.

Effect of payment to bailee on standard care 

If the bailee has a duty to preserve the value of the goods. The bailee is obliged to care for the goods at least as well as –and probably better than-- he would if he owned them.

The bailee may be liable for even slight negligence. On the other hand, if the loss occurs as a result of a defect in the bailed goods, then the bailee may not be liable for the loss.

Liability of bailor in rental situation 

[image: image6.jpg]Suppose Martina’s Equipment Rental Ltd. enters into a contract with Green Grow
the Grasses-O Inc., a landscape company, to lease a riding lawnmower. Even if the
contract is silent about the condition of the lawnmower, there is likely an implied
term that the mower is in usable condition. If the mower is defective, Green Grow
would have a claim, based on contract and on tort, against Martina’s. Martina’s
could be liable for any damage caused by the defect. For example, Green Grow is
no doubt relying on the lawnmower to perform work for its clients. Because of the
defect, Green Grow might lose clients, damage lawns, and incur additional rental
costs for a replacement mower. It can look to Martina’s to compensate it for these
losses.
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Punch v. Savoy’s Jewellers Ltd. (1986), 33 B.L.R. 147
Ont. C.A.)

The Business Context: This case explores a claim for lost
property in a bailment, as well as the complications that
result when property is handled by several businesses
acting as bailees in the course of a transaction./

Factual Background: Punch owned a diamond ring for
which the appraised value was $11 000. She took it to
Savoy’s in Sault Ste. Marie for repairs. Savoy’s mailed it
to Walker’s in Toronto to have the repairs done. Savoy’s
followed normal practice by using registered mail and
listing the value for insurance purposes as $100. By the
time Walker’s had completed the repairs, a postal strike
was on. Walker’s decided to use CN Rapidex (a courier
service) to return the ring to Savoy’s. CN’s standard
clause limited liability to $50 or the declared value if
higher. Walker’s declared the value to be $100. The ring
was never delivered, and there seemed a strong possi-
bility it had been stolen by the CN driver. There was no
evidence to indicate that anything other than theft
accounted for the loss of the ring. Punch claimed com-
pensation from Savoy’s, Walker’s, and CN. CN attempted
to limit its liability to $100.(

The Legal Questions: What duties did the three defen-
dants owe to Punch? Did they perform their obligations
t0 Punch? What protection did CN’s limitation clause
provide to the three defendants? |

Resolution: Justice Cory summarized his ruling as follows:

Both Savoy and Walker are liable to Lenore
Punch for breach of their duty as bailees.

They breached this duty by failing to obtain
instructions from the owner as to the means
of carriage in light of the postal strike; by
failure to give a proper evaluation of the ring
to the carrier; and by failure to stipulate as a
term of the carriage insurance coverage for
the true value of the ring itself. CN also is
liable to the owner for the unexplained loss
of the ring. Savoy and Walker are to be
indemnified by CN for any loss which they
must make good to the owner.

The standard of care to which all the defendants were
held as bailees for value was to “exercise due care for the
safety of the article entrusted to [them] by taking such
care of the goods as would a prudent man of his own
possessions.” Their actions were evaluated according to
what someone in Punch’s situation as owner would have
done.

In terms of the CN limitation clause, Punch knew
nothing about CN or the clause, so she was not affected
by it. Savoy’s knew that CN was being engaged by
Walker’s, but knew nothing of the terms of engagement.
It was not limited by the terms of the agreement. Even
Walker’s, which made the contract with CN, was not
bound because the clause did not specifically cover theft
and because the totally unexplained failure of CN to
deliver the ring was judged to be a fundamental breach
that undermined CN’s attempt to limit its liability.

Critical Analysis: Should owners like Punch or bailees
like Savoy’s or Walker’s be able to routinely declare a
nominal value for property being shipped and later
expect to be fully compensated by a business like CN?
Should a business such as Savoy’s, acting as bailee, send
valuable property to another bailee without the consent
of the owner?
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Carling O’Keefe Breweries of Canada Lid. v. CN
Marine Inc. (1989), 104 N.R. 166 (F.C.A.)

The Business Context: Deciding who is responsible for
damaged goods and for how much requires a full investi-
gation of the events that occurred and a detailed exami-
nation of the terms of the contract, any legislation, and
applicable international rules.

Factual Background: Carling engaged CN to ship 4240
cases of beer from St. John’s to Goose Bay. CN arranged
shipping aboard a ship owned by Labrador Shipping. The
beer was placed in three large containers and stowed on
the deck of the ship with the edges of the containers pro-
truding over the sides of the ship)The containers were
washed overboard in heavy seas. Carling claimed the
value of the beer ($32 000) from CN and the owners of
the ship. At trial, Carling was successful. The ship was
later lost at sea and the shipowners became insolvent,
meaning that they would have difficulty paying a judg-
ment. CN appealed on the basis that it was acting only as
agent for the shipowners and therefore had no liability,
and that in any event its liability should be limited to
$500 per container (a total of $1500) by virtue of the fed-
eral legislation.

The Legal Question: Did the contract relieve CN from
liability as carrier and limit damages to $500 for each
container? Did the $500 limit apply to each of the large
shipping containers or to each of the 4240 cases of beer?

Resolution: The contract and the bill of lading were gov-
erned by federal legislation (the Carriage of Goods by
Water Act), which incorporated the Hague Rules (an
international convention providing for standardized
terms in such transactions). The Hague Rules prevented a
carrier from avoiding liability for improper storage of
goods but also limited claims to $500 “per package.) The
appeal court confirmed the ruling of the trial judge on
both questions. CN was the carrier because it had signed
the contract in its personal capacity (becoming a “carrier”
as defined in the Hague Rules) and because it had acted
as a carrier in the loading and stowage of the cargo on
board the vessel. |

The Hague Rules prevented CN as carrier from
avoiding liability for improper stowage (deemed to be the
main cause of the loss). In terms of the number of “pack-
ages” on which Carling O’Keefe could recover up to $500,
the court looked to the intention of the parties as
revealed by the language of the documents, what they
said, and what they did. The shipping documents listed
4240 packages. It was also noted that “it is common
knowledge that beer is shipped in cases.” On this basis,
Carling recovered its full loss from CN. /|

Critical Analysis: Does it make sense to subject a
domestic contract such as this one to a set of interna-
tional rules? Should a carrier be able to avoid liability for
careless stowage of goods? How could CN have limited its
liability to $1500 instead of $32 0002 Where would that
leave Carling?





Real property

Real property, real estate, is generally defined as land, buildings, and fixtures.

Land includes the minerals and water below its surface as well as the airspace above it.

Fixtures are items such as shelving, sinks, or equipment that are attached to buildings. 

Ownership of land

Rights of ownership include the right to possess the real property, exclude othes from it, use it, build on it, sell it, give it away, and transfer it by will.

Limitation on ownership

[image: image9.jpg]The law is careful to respect the right of ownership and not to deprive

anyone of ownership except under quite unusual circumstances. There are,
however, situations in which the right of ownership may be affected, restricted,
lost, or even taken away.

l.

Ownership may be limited by consent of the owner.

A person may voluntarily give up some of the rights to his or her
property (e.g., agreeing to a lease, usufruct, conventional servitude,
gift, etc.).

Ownership may be limited by municipal by-laws or regulations.

A person may find that only certain types of buildings can be built on
his or her land due to zoning regulations; or that certain kinds of
materials must be used in constructing a building; or that all
employees of a store must take a medical exam before they can work
in the store; or that a special licence is necessary to operate his or her
business.

Ownership may be lost due to carelessness or forgetfulness.

If someone leaves a watch or radio or automobile to be repaired, and
does not pick it up within 90 days, it is considered to be forgotten. The
person who is holding it is entitled, after giving notice, to sell it or
otherwise dispose of it. (Article 944)

Ownership of real estate may be taken away by the government, but
only after a fair price is paid for it. This is called expropriation.




Agreement of purchase and sale

Land is bought and sold under sales contracts called agreements of purchase and sale. These contracts must be in writing to be enforceable.

It includes terms such as the selling price and the closing date, and it may also include conditions and warranties, which usually protect the buyer.

Conditions precedent

Condition precedent—which specify that something must happen before a party is required to fulfill her contractual obligations—often arise in agreements of purchase and sale. 

Here are some examples:

[image: image10.jpg]. Conditional on financing. The agreement of purchase and sale may provide
that the buyer is not required to complete the sale unless she is able to arrange
a mortgage or other financing by a specified date. (We discuss mortgages in
detail later in this chapter.)

. Conditional on zoning approval. The agreement of purchase and sale may
provide that the buyer is not required to complete the sale unless she is able
to obtain the zoning approval required to use the land in the manner intended.
. Conditional on inspection. The agreement of purchase and sale may provide
that the buyer is not required to complete the sale unless a building inspec-
tion indicates that there are no hidden structural problems with the building.
. Conditional on environmental audit. The agreement of purchase and sale may
provide that the buyer is not required to complete the sale unless an environ-
mental audit indicates that there are no hidden environmental hazards on the
property. This condition is particularly important to protect buyers of indus-
trial land. Environmental laws can hold buyers responsible for the high costs
of cleaning up toxic wastes, even if they were unaware that environmental
problems existed at the time of purchase.




Warranties

Unlike the breach of a condition, the breach of a warranty does not terminate an agreement of purchase and sale.

Example of warranties:

1. Warranties no toxic wastes on property. If toxic waste is found years later, the buyer can sue the vendor for breach of contract.

2. Warranting no asbestos in buildings. The vendor may warrant that there is no asbestos in the building.

Closing

Real property is not legally transferred when the parties sign an agreement of purchase and sale; rather it is transferred at a time specified in the agreement, called the closing date.

Mortgages

A mortgage is a loan secured by property; it gives the lender the right to sell the property, and recoup any loss, if the borrower fails to repay the loan.

The owner of the property who borrows funds is the mortgagor, and the lender is the mortgagee.

While the mortgage is in effect, the mortgagor keeps possession of the real property and may make full use of it, provided that he fulfills the following obligations:

· make periodic mortgage payments

· pay all property taxes

· insure the property against loss, and

· make all repairs necessary to ensure that the property does not lose value.

Default

What happens if a mortgagor defaults by failing to make her mortgage payments, pay her property tax, insure her property, or make necessary repairs to the mortgaged property?

Most mortgage agreements include an acceleration clause, which provides that full payment of the entire debt becomes due on default.

The mortgagee may obtain relief in three different ways;

1. Sell the property under the power of sale by the mortgage. Any surplus goes to subsequent mortgagees and other registered creditors in priority. Anything left over is returned to the mortgagor. If the proceed of sale are insufficient to satisfy the entire debt, the mortgagor is liable for the shortfall.

2. Obtain title in a foreclosure action. Once title is transferred, the mortgagee has the choice of selling or keeping the property. The mortgagor is not liable for any shortfall, nor is it entitled to any of the proceeds of sale.

3. Sell the property in a judicial sale action. The sheriff sells the property by public auction, and the proceed are distributed in the same manner as a sale under power of sale. Anything left over is returned to the mortgagor.
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Hayward v. Mellick (1984), 26 B.L.R. 156 (Ont.
C.A)

The Business Context: The agreement between the buyer
and the seller should include all terms and conditions
that are important to them. A buyer should not rely on
information outside the contract, even if the information
comes from the seller or an agent/If the information is
important, it should be included as a term of the con-
tract.

Factual Background: The Mellicks owned a farm that the
Haywards were interested in buying. During negotiations,
the Mellicks’ agent told the Haywards that the farm con-
rained a total of 94 acres, with 65 acres under cultivation,
and Mellick confirmed the statement. The offer to buy
described the farm as containing 94 acres but made no
mention of acres under cultivation. The agreement con-
rained a clause indicating that there were no conditions,
representations, or agreements other than those expressly
-ontained in the offer The deal closed, and several
months later, the HayWards discovered that there were
nly 51,7 acres of land under cultivation.

The Legal Question: Are the Haywards entitled to 65
acres under cultivation?

Resolution: The agreement was for the purchase and sale
of a 94-acre farm with two fields under cultivation. The
Haywards’ belief that there were 65 cultivated acres and
their decision to buy were influenced by the erroneous
information from Mellick and his agent; however, the
agent had no authority from Mellick to provide the infor-
mation. The informal way in which Mellick confirmed
the agent’s statement about cultivated acreage was not
sufficient to make it a term of the agreement. |

Mellick was negligent in making the statement
without personal knowledge or measurement, but the
contract contained the “entire agreement” clause, which
excluded all representations (such as the one concerning
acres under cultivation) from the contract, Therefore, the
Haywards were limited to the terms of the agreement,
which entitled them to 94 acres but made no provision
for land under cult1vat10n

1

Critical Analysis: The Haywards made two errors in the
agreement: they failed to include a term specifically refer-
ring to the 65 acres under cultivation, and they agreed to
the clause excluding all other promises. How should the
Haywards and their lawyer have acted differently? Should
buyers be able to rely on statements from the seller about
the property?





Commercial leases

Many businesses choose to rent commercial property they occupy, rather than buy it. There are many reasons for this choice:

· renting does not tie up capital,

· renting increases a business's flexibility to change locations, and

· renting may decrease maintenance responsibilities.

Just as a bailment separates possession from ownership of personal property, a lease separates possession from ownership of real property.

Under a commercial lease, a commercial tenant enjoys possession of property for the purpose of conducting business there, while the landlord continues to own the property.

The lease is the contract that sets out the rental terms that the parties have agreed to, such as:

· the length of the lease

· the amount of rent to be paid

· the timing of the rental payments

· obligations of maintenance and repair

· any restrictions on the tenants's use of the premises

While the lease is in operation, the tenant is entitled to exclusive possession of the property.

The tenant may also use the property without interference by the landlord, subject to any agreed-upon restrictions provided in the lease. (no major renovations and no changes to the structure of the building.)

Common Lease provisions

Term of the lease

In a fixed tenancy, a lease exists for a fixed term, such as 1 year, 5 years, or even 99 years. At the end of the term, the landlord and tenant have have no obligation to each other to continue the lease arrangement.

Under the common law, a tenant's obligation to pay rent continues even if the property is rendered unusable by a devastating fire. The principal of frustration of contract does not apply to lease agreement. 

If a tenant fails to pay his rent, a landlord has several remedies available:

1. The landlord may sue for payment of the debt, usually small claims court.

2. The landlord may seize and sell a tenant's personal property.

3. He landlord have the right to re-entry—to regain possession of the premises.

Rights and obligations

[image: image12.jpg]The tenant is responsible for repairs unless the lease imposes some obligation on
the landlord.

The tenant is entitled to exclusive and quiet possession of the premises for the
full term. In return, the tenant must pay rent and observe the terms of the lease. -
The tenant cannot withhold rent, even if the landlord fails to meet a requirement
in the lease. The tenant’s remedy is to claim compensation from the landlord
while continuing to pay rent.

The tenant cannot terminate the lease and move out unless the landlord’s breach
of the lease has made the premises uninhabitable for normal purposes.
Ordinarily, the tenant can assign the lease or sublet the property to another
tenant. Assigning the lease transfers full rights and responsibilities for the
remainder of the term. If the assignee fails to pay the property rent or otherwise
breaches a covenant in the lease, the original tenant (the assignor) has no lia-
bility for the default. A sublease, in contrast, is simply an arrangement whereby
the tenant permits someone else to occupy the leased premises for the period
remaining in the term. The original tenant remains fully liable under the lease
but has rights against the subtenant—should the subtenant fail to pay the sub-
rent, for example. It is usually the case that the landlord’s permission is required
for both of these arrangements, and ordinarily, the landlord cannot withhold
consent unreasonably.??
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Case

Highway Properties Ltd. v. Kelly, Douglas & Co. Ltd.
(1971), 17 D.L.R. (3d) 710 (S.C.C.)

The Business Context: Kelly, Douglas & Co. was a major
tenant in a commercial mall. The mall was a failure and
Kelly, Douglas broke their lease by failing to pay rent and
abandoning the premises. The case discusses the liability
of the tenant to the landlord in this situation.

Factual Background: The lease applied to space “to be
used for [a] grocery store and super market” for 15 years.
There was prescribed annual rent, payable monthly, with
additional rent based on a formula! The tenant agreed to
pay rent, taxes, and maintenance costs; to pay into a mall
promotion fund; and not to do anything detrimental to
insurance coverage.| \There were clauses dealing with
renewal and repairs. The landlord promised quiet enjoy-
ment. The lease permitted the landlord to resume posses-
sion after the rent was in arrears for 15 days by giving 15
days’ notice. The tenant also agreed to carry on its busi-
ness continuously for the term of the lease;,

The lease was signed on August 19, 1960. By the fol-
lowing February, there were only five other tenants in the

mall. The Kelly, Douglas store closed on March 24, 1962.
Highway Properties commenced action against Kelly,
Douglas in Iuly 1962 for failure to pay rent and for letting
their premises “go dark.” In September, Kelly, Douglas

_repudiated the lease and Highway resumed possession.

The Legal Question: Are the damages suffered by
Highway Properties limited to losses as of the date of ter-
mination of the lease, or do they include prospective
damages for the tenant’s failure to carry on business for
the full term of the lease?

Resolution: The landlord can terminate the lease based
on the tenant’s conduct, take possession, and claim dam-
ages for the period remaining in the lease. Therefore, the
court sent the case back to the trial judge to assess the
damages, based on factors such as the present value of the
unpaid future rent (less the actual rental value accrued by
finding a replacement tenant) and the loss that the land-
lord could prove resulted from the tenant’s failure to stay
in business in the leased property.

Critical Analysis: Does a landlord have too many options
for proceeding against the tenant for unpaid rent? Should
the landlord be able to end the lease and claim damages
for the full term, or should the landlord be required to
find a new tenant?
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1. Smith owns a farm on the route for a new natural gas pipeline. He has been noti-

fied that the pipeline developer has the right to come onto his property to lay the
pipe and to visit in future for pipeline maintenance. Smith thinks natural gas is
a dangerous substance and sees the pipeline as a hazard for his farm and family.
He is strongly opposed to the pipeline being anywhere near his farm. Is the
pipeline a justified imposition on landowners such as Smith along its route?
Should Smith be able to refuse permission to use his land? Should he be able to
claim increased compensation for the use of his land because of his opposition
to natural gas?

. Campbell’s business is in financial difficulty. Technology is advancing quicker

than Campbell can move. She is faced with a gradual reduction in business oper- -

ations and a related need for less space. She has 20 years left in the lease of her
business premises, but cannot afford to pay the monthly rent. How should
Campbell approach her landlord? What are her legal options? Is the situation
different if Campbell owns her business premises subject to a mortgage om
which she cannot make the payments? How should she approach her banker?
What are her legal options?




Intellectual property

 Andrea Charlebois is certain she has invented a revolutionary contact-lens case that ensures that soft contact lenses are stored right side out, thereby preventing the contact-lens user from accidentally inserting lenses inside out.

Andrea is willing to spend considerable time and efforts in further developing and marketing the product. However, she is concerned that as soon as she gets to the market, her product and promotional materials will be copied by competitors and her investment will be worthless.

1. How can Andrea's ideas be protected against encroachment by competitors?

2. How can Andrea's ideas be protected against theft by by potential lenders and investors she approaches to back her product?

Intellectual property is a term often used to describe the results of intellectual or creative processes.

Some common business examples of intellectual property are:

· recipes and formulas for making products

· manufacturing processes

· methods of extracting minerals

· business and marketing plans

· the distinctive name given to a product or service

There are differing rights in intellectual property as the law gives varying types of protection to its many forms. 

The main categories of intellectual property laws are patents, trademarks, copyrights, industrial designs, and confidential (business) information.

[image: image15.jpg]Intellectual pr'operty Is a necessary and critical asset in many industries, as illus-

trated in these examples: )/

"

Patents protect inventions and are essential to businesses in the pharmaceutical,
electronics, chemical, and manufacturing industries, as patents may be used to
exclude others from using new technology,/

Industrial designs protect the appearance of useful articles against copying and
are relevant to businesses that offer goods to consumers.//

Trademarks serve to distinguish the goods or services of one provider from those
of another and are essential to all businesses that sell goods or services to the
public. /

Copyright prevents the copying of certain works and is the basis for businesses
involved in art, publishing, music, communications, and software, as copyright
provides the basis for a saleable product. //

The law governing confidentiality is the means of protecting such information
as marketing plans, customer lists, databases, and price lists, and is crucial to all
businesses.® //




Creation of intellectual property rights

Andrea's intellectual property comprises a method for storing lenses so that it is difficult for the user to insert a lens into the eye inside out, a unique configuration for the case, a design to be applied to the case, and a name for the product.

Various aspects of her intellectual property may qualify for protection under different legal regimes.

Patents

[image: image16.jpg]Patentability of Life Forms

Court of Appeal ruled that nonhuman mam-
mals can be patented. In a 2
to 1 decision, the majority over-
turned a 1995 decision of the
Federal Court Trial Division,
which had upheld the decision of
the Commissioner of Patents not
to issue a patent for Harvard’s
controversial “oncomouse,” a
cancer-prone lab mouse that is
useful in cancer research. The mouse is the product
of manipulation of mouse genes at the embryonic
stage. The commissioner had granted Harvard a
patent for its process of genetically engineering the
oncomouse, but denied a patent for the mouse
itself. The basis for denial was that animals are cre-
ated primarily by nature and not by humans. }Put
another way, the animals were not 1nvent10ns” by
humans, as the inventors had insufficient control
over the process. The Federal Court of Appeal dis-
agreed with this reasoningjﬂ‘he court stated that the
oncomouse involved the application of inventive
ingenuity and, furthermore, that the Patent Act does
not exclude the patenting of animals.

In a landmark Canadian patent case, the Federal

This decision marks the first time a Canadian court
has ruled that higher, complex life forms can be
patented.// The decision also
brings Canada’s patent law into
line with that of its major
trading partners—the United
States, Europe, and Japan. In the
United States, for example,
patents have been granted for a
wide range of life forms,
including not only the onco-

mouse but also sheep, worms, birds, fish, and pigs. -

Critical Analysis: Judge Rothstein of the Federal
Court of Apeal stated that there may be reasons why
so-called higher life forms should not be patented,
but these reasons have not been written into the law.
What are the reasons for not patenting higher life
forms? Should patent law be concerned with morals
or ethics? What is the likely impact of this decision
on the biotechnology industry?

Source: Presidents and Fellows of Harvard College v. Canada
(Commissioner of Patents), [2000] EC.J. No. 1213 (EC.A.D.).





A patent is a statutory right
 that provides protection for inventions.

Patents defined

The Patent Act defines an invention as ''any new and useful art, process, machine, manufacture or composition of matter or any new and useful improvement in any art, process, machine, manufacture or composition of matter.'' 

The definition is very broad and encompasses a number of different kinds of inventions such as;

· processes or methods (e.g., a pay-per-use billing system, a system for applying a selective herbicide to improve crop yield, a method of cleaning carpets)

· machines or apparatuses (e.g., computer hardware, a hay rake, a vacuum cleaner)

· products or compositions of matter (e.g., pharmaceuticals, chemical compounds, microorganisms)

The question of whether new life forms created as the result of genetic engineering should be patentable has been the subject of much controversy.

[image: image17.jpg]The Harvard Mouse

Harvard College v. Canada (Commissioner of Patents), [2002] 4 SCR 45,
2002 SCC 76 (CanlLll)

Facts

Harvard College applied to patent a mouse that was genetically altered to increase
its susceptibility to cancer and, therefore, its usefulness to scientists engaged in
cancer research. The application claimed to extend to all non-human mammals
that had been similarly altered. The patent examiner refused to grant the patent.
This decision was upheld by the commissioner of patents and the trial division of
the Federal Court, but was overturned by the Federal Court of Appeal. The com-
missioner of patents appealed to the Supreme Court of Canada.

Result

The Supreme Court allowed the appeal. The mouse was not patentable because
it—like all higher life forms—is not an “invention” within the meaning of section 2
of the Patent Act. Justice Bastarache, who wrote the decision for the majority of the
Supreme Court, stated:

In my opinion, Parliament did not intend higher life forms to be patentable.
Had Parliament intended every conceivable subject matter to be patentable, it
would not have chosen to adopt an exhaustive definition that limits invention
to any “art, process, machine, manufacture or composition of matter.”

Business Lesson
Businesses engaged in biotechnology must respect the limits imposed by Canadian
patent law.
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Exclusions from patent protection

the most common are the following:

· things that receive protection under other areas of the law. (i.e., software—copyright law)

· things that do not meet the definition of a patent. (i.e., scientific principles)

· things that are, for policy reasons, not patentable. (i.e., surgical treatment—it mis unfair to grant monopolies in these areas of endeavour)

Requirements for patent ability

New  

The invention must be new or novel. This means that any public disclosure, public usem or sale of the invention prior to filing for a patent is a bar to obtaining a patent.

Useful  

An invention must solve some practical problem and it must actually work.

An invention must have industrial value, although it need not be commercially successful.

An invention must have practical use as opposed to being a mere scientific curiosity.

Unobvious

It means that there must be some ingenuity or inventive step involved in the invention.

Patent protection an application

An application must be filed with the Canadian patent office. 

The application has two main parts: 

· one part describes how the product is made or the best way to perform the process—specifications; 

· the other part is known as claims—the boundaries of the invention (what cannot be done prior to the expiry of the patent.)

A patent gives to the inventor the right to exclude others from making, selling, or using the invention to which the patent relates for a period of 20 years from the date of filling the application.

Patents are national in nature in that they exist only in the country in which the applications are made and granted. 

Industrial designs
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an industrial design is usually taken to mean a feature of shape, configuration, pattern, or ornament, or any combination of these, that in a finished article appeals to and is judged solely by the eye.

Put another way, an industrial design protects the shapes or ornamental aspects of a product but does not protect the functional aspect.

An industrial design must be original an novel.

The registration gives to the owner the exclusive right to make, import, or sell any article in respect to which the design is registered. 

As well the owner of the design can stop competitors from manufacturing and selling a design that looks confusingly similar.

An industrial registration lasts for ten years.

Trademarks 
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A trademark is a mark used to distinguish a person's products or services from those of others. 

Its function is to indicate the source or origin of the goods or services.

[image: image24.jpg]Theoretically, a trademark could be anything, but it is usually one of the fol-
lowing:

a word (e.g., EXXON, XEROX, LEGO)

words (e.g., THE BODY SHOP, THE PINK PANTHER)

a slogan (e.g., “Just Do It,” “Mr. Christie, You Make Good Cookies”)

a design (e.g., McDonald’s golden arches, Disney’s cartoon characters)

letters (e.g., ABC for laundry detergent, BMW for a car)

numbers (e.g., 6/49 for lottery services, 900 Service for telephone operations)

a symbol (e.g., Chinese characters, NIKE’s “swoosh™) |,

distinguishing guise (e.g., Coca-Cola bottle, Perrier bottle)

any combination of the above (e.g., LONDON FOG with the depiction of the
Big Ben Clock Tower for clothing)





 Trade names (also protected under trademark law)

A trade name is the name under which a business is carried on. 

An important connection between trade names and trademarks is that the adoption of .a trademark may prevent the use of an identical or similar trade name, vice versa.

Common law trademarks

Trademarks may be registered or unregistered.

When unregistered they are referred to as common law trademarks.

A common law trademark comes into existence when a business simply adopts and uses it. Such a trademark is considered to be part of the goodwill of a company, and rights attach to it in much the same manner as they do to registered trademarks.

A common law trademark has rights only in the geographic areas in which it has been used and in areas in which the reputation of the owner has spread.

A registered trademark enjoys protection throughout the country. Registration is also advantageous in that it creates a presumption of ownership and validity
.

Requirements for registration

To register a trademark, an applicant must demonstrate that:

1. he has title to the trademark,

2. the trademark is distinctive or capable of becoming distinctive, and

3. is registrable

Title

Ownership or title is not established by inventing or selecting a mark. It comes from

· use of the trademarks

· filing an application to register a proposed trademark 

· making it known in Canada

Distinctiveness

The mark must actually distinguish the goods or services in association with which it is used.

Invented words like LEGO, EXXON, and KODAK

Registrability

To be registrable, a trademark must not be 

[image: image25.jpg]primarily the name or surname of an individual who is living or has died within

the preceding 30 years (e.g., “Smith” or “Enman”)

descriptive or deceptively misdescriptive of the character or quality of the wares

or services, or their place of origin (e.g., “Saint John” for oil that comes from

Saint John or “all-silk” for cotton blouses) /

the name in any language of any ware or service in connection with which it is

used or proposed to be used (e.g., “avion” for airplanes, or “shredded wheat” for

cereal’?)

confusing with another registered trademark (e.g., “Mego” for children’s plastic

building blocks; “Devlon” for hair care products)

an official®® or prohibited> mark | |
. E o




[image: image26.jpg]-

A trademark registration gives to the owner the exclusive right to use the trade-
mark in association with the wares and services specified in the registration, It also
provides a right to prevent others from using a confusingly similar trademark. A
trademark owner should clearly indicate its ownership of a trademark with the fol-
lowing marks:

® for registered trademarks
& for unreglstered trademarks {1

Registration prov1des protectlon across Canada for a perlod of 15 years “The regis-
tration can be renewed for further- 15 year terms as long as the renewal fee is pa1d
and the trademark continues in use.




[image: image27.jpg]Copyright applies to both traditional and nontraditional works. Copyright applies to
every original literary, dramatic, musical, and artistic work, such as the following;:

L

literary works—books, pamphlets, compilations, translations, and computer
programs

dramatic works—any piece for recitation, choreographic works, scenic arrange-
ments, and cinematography productions, such as plays, operas, mime, films, and
videos

musical works—any combination of melody and harmony, including sheet music
artistic works—paintings, drawings, maps, charts, plans, photographs, engrav-
ings, sculptures, works of artistic craftsmanship, architectural works of art




Copyright 

Copyright is intended to provide a right of exploitation to authors of certain works. It is intended to prevent copying. It does not protect the underlying ideas.

For example no one has copyright in the life story of Guy Lafleur, but once the story is written, copyright resides in the written word.

Copyright defined

[image: image28.jpg]RIGHTS UNDER COPYRIGHT ~Copyright gives certain rights to the owner of the copy-
right (the rights may vary somewhat depending on the type of work). These rights
include

reproduction—the right to reproduce the work or a substantial part of it in mate-
rial form

public performance—the right to perform the work or a substantial part of it
publication—the right, if the work is unpublished, to publish the work
translation—the right to produce, reproduce, perform, or publish any transla-
tion of the work //

adaptation—the right to convert works into other formats (e.g., a book into a
movie)

mechanical reproduction—the right to make sound recording or cinemato-
graphic recording

cinematographic presentation—the right to reproduce, adapt, and publicly pre-
sent the work by cinematograph |

s communication—the right to communicate the work to the public by telecom-

munication

exhibition—the right to present in public, for purposes other than sale or hire,
an artistic work?! |

rental—the right to rent out sound recordings and computer programs
authorization—the right to “authorize” any of the other rights




 Requirements for protection

A work must meet requirements of originality and fixation.

Originality means that the work must originate from the author, nit be copied from another, and involve some effort on the part of the author.

No requirement of ingenuity or creativity.

Fixation may be expressed in some fixed form such as paper or diskette.

[image: image29.jpg]MORAL RIGHTS The author of a work has what are known as moral rights. Moral
rights exist independently of copyright and provide authors with some control over
how their works are used and exploited. Moral rights include the following:

m Paternity. The author has the right to be associated with the work as its author
by name or under a pseudonym and the right to remain anonymous if reason-
able in the circumstances.

m Integrity. The author has the right to object to dealings or uses of the work if they
are prejudicial to the author’s reputation or honour.

w Association. The author has the right to object to the work being used in associ-
ation with a product, service, cause, or institution.

41. This applies only to works created after June 7, 1988, and does not apply to charts, maps, and plans.
42, Supra note 10 at 81-82.




[image: image30.jpg]Case

Snow v. The Eaton Centre Ltd. (1982), 70 C.PR. (2d)
105 (Ont. H.C.)

The Business Context: Many works that receive copy-
right protection are created for the purpose of making a
profit through a sale. However, the sale of a work does
not extinguish all of the author’s or creator’s rights.

Factual Background: Michael Snow created a sculpture
of geese known as “Flight Stop,” which was sold to the
owners of the Eaton Centre. In connection with a
Christmas display, the Eaton Centre attached red ribbons
to the necks of the 60 geese forming the sculpture. Snow
claimed that his naturalistic composition had been made

to look ridiculous by the addition. In short, he alleged
that his moral rights in the sculpture had been infringed.

The Legal Question: Were the acts of the Eaton Centre a
distortion or modification of Snow’s work that would be
prejudicial to his honour and reputation?

Resolution: The court held that the ribbons distorted and
modified Snow’s work and that Snow’s concern that this
was prejudicial to his honour and reputation was reason-
able in the circumstances. The Eaton Centre was required
to remove the ribbons. |

Critical Analysis: Since the Eaton Centre paid for the
sculpture, why should it not be able to do as it wants with
the sculpture? Would the outcome have been the same if
the sculpture had been sent to the dump or otherwise
destroyed? /



Registration process and protection

Copyright protection arises automatically on the creation of a work.

Copyright protection is generally for the life of the author or composer plus 50 years.

[image: image31.jpg]The general categories of business information that is used or capable of use in

business are these:
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strategic business information (e.g., customer lists, price lists, book keeping
methods, presentation programs, advertising campaign)

products (e.g., recipes, formulas)

compilations (e.g., databases)

technological secrets (e.g., scientific processes, know-how)

Requirements for Protection

A key requirement for protection is the secrecy or confidentiality of the information.
A number of factors are considered in ascertaining whether the information is “con-
fidential”:

||

Economic value as a result of not being generally known. The information must
have some commercial value to the company or its competitors. An indication
of the commercial value of the information may be the efforts by others to
obtain it. The value of the information derives in large measure from the fact
that it is not known by some or is not generally known.

Subject to efforts to keep it secret. There must be efforts to keep the information
secret] Thus, if a company is careless about information or fails to take steps to
protect the confidentiality of information, then the information may indeed lose
its status of “confidential”

Not generally known in the industry. Information does not have to be absolutely
confidential; it can be a‘compilation of readily available information from var-
ious sources. As well, information can be known by some and still maintain its
status. In this regard, the extent to which the information is known within the
company, as well as outside the company, is relevant.! |




Confidential business information

the term refers to information that is used in business or commercial context and is private or secret.

[image: image32.jpg]1C Minerals Ltd. v. International Corona Resources
4. (1989), 61 D.L.R. (4th) 14 (S.C.C.)

The Business Context: In the negotiations preceding a
ntract, the parties may divulge a great deal of informa-
n, some of which is sensitive and confidential. This is

“ten necessary in order to reach contractual consensus.,

-actual Background: Corona was the owner of a group
* mining claims that it was exploring. Being a junior
mpany, it was eager to attract investors and had publi-
sed certain information about its property,/ LAC
finerals, a major mining corporation, became interested,
:~d a site visit was arranged. The LAC geologists were
~own core samples and sections, and the parties dis-
sssed the geology of Corona’s site, as well as the prop-
-ty to the west known as the Williams property. Another
~ceting was held a couple of days later in Toronto,
‘uring which it was again mentioned that Corona was

istempting to purchase the Williams property. No men- .

.on was made of confidentiality, Following this meeting,
~ere were further discussions and an exchange of joint
-nture ideas, as well as a full presentation by Corona of

s results and its interest in the Williams property. A
~ort time after these meetings, negotiations between
_AC and Corona broke down. Subsequently, LAC made
:n offer to purchase the Williams property. The offer was
.ccepted, and LAC proceeded to develop the property on
s own. It turned out to be the biggest gold mine in

Canada, and LAC made huge profits. Corona sued for
breach of confidence and breach of fiduciary duty.

The Legal Question: Was LAC liable for breach of confi-
dence or fiduciary duty?

Resolution: The Supreme Court of Canada unanimously
found LAC liable on the grounds of breach of confidence.
The court confirmed that there are three elements that
must be established to impose liability on this ground:
+ The information conveyed was confidential.
+ It was communicated in circumstances in which a
duty of confidence arises. //
« It was misused by the party to whom it was com-
municated. /,

Although some of the information conveyed by Corona
was not confidential, clearly most of it was, and LAC used
it to acquire the Williams property. The court said the
information was communicated with the mutual under-
standing that the parties were working toward a joint
venture or some other arrangement; A reasonable person
in the position of LAC would know that the information
was being given in confidence. LAC used the information
to its gain and at the expense of Corona.fAlthough the
court did not go so far as to find a breach of a fiduciary
duty, there was a violation of confidence.f

Critical Analysis: What is the importance of this case for
business? How can a business determine whether infor-
mation is confidential? Would it have been easier for
Corona simply to have had LAC sign an express confi-
dentiality agreement at the outset?





[image: image33.jpg]Barbie Doll or Bar-bie-Q?

Mattel, Inc. v. 3894207 Canada Inc., 2006 SCC 22

Facts

A toy manufacturer who produced a well-known doll with the trademark “Barbie”
opposed the application of the owner of a small chain of restaurants in the Mon-
treal area to register its “Barbie’s” trademark and a related design. The restaurant
owner had used “Barbie’s” as a trademark since 1992 to designate its restaurant,
takeout, catering, and banquet services. The Trade-marks Opposition Board allowed
the registration on the basis that use of the trademark “Barbie’s” was unlikely to
create confusion in the marketplace. Both the trial and appeal divisions of the Fed-
eral Court upheld the board’s decision. The toy manufacturer appealed to the Supreme

Court of Canada.

Result

The Supreme Court dismissed the toy manufacturer’s appeal. Although trademarks
are now recognized as among the most valuable of business assets, their legal pur-
pose is to distinguish their owner’s wares or services from those of others. A mark
is both a guarantee of origin and an assurance to consumers that the quality of
goods or services will be what they have come to expect. In the circumstances, the
board acted reasonably in deciding that there was no possibility that a hypothetical
purchaser—that is, a casual consumer somewhat in a hurry—would be confused
by the marks in the marketplace.

Business Lesson

Be aware that trademarks that resemble those of famous products may be open to
expensive challenges before the courts. However, also consider that the relevant test
is confusion and that the use of even famous trademarks is open to analysis on a
case-by-case basis.
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Physique Health Club Ltd. v. Carlsen (1996), 141
D.L.R. (4th) 64 (Alta. C.A.); leave to appeal dis-
missed [1997] S.C.C. No. 40.

The Business Context: It is not uncommon for
employees, after gaining knowledge and experience, to
leave their employer to start their own business. When
the employee engages in a business in the same industry
as the former employer and uses the same general know-
how and customer connections, the question is often
whether the employee has used that which legitimately
belongs to the employer. ||

Factual Background: Glenn Carlsen worked at Physique
Health Club as its manager from November 1987 until
March 1992, when he left following a pay dispute with
the owner, his uncle. A few weeks later, he opened his
own store just 18 blocks from his uncle’s site. He sold the
same exercise equipment to the same market and featured
an almost identical sign\His business was instantly suc-
cessful, and had a serious impact on Physique’s opera-
tions. Physique sued.

The Legal Question: Did Carlsen breach his fiduciary
duty to his former employer? Did Carlsen use confiden-
tial information in the operation of his business?

Resolution: Physique argued that pricing policies, mar-
keting techniques, and store layout, although not confi-
dential on their own, eventually take on an economic
value that makes them confidential. Carlsen agreed that
he was a better business person as a result of running his
uncle’s store but argued that that was the result of his
own hard work and initiative: He also said that if general
knowledge about a store’s operations were confidential,
then employees would never be able to leave and start
their own businesses. The trial judge agreed but added
that the right of an employer to protect his or her invest-
ment takes precedence over the rlghts of employees who
want to start their own businesses. /

The Court of Appeal, however, was not of the same
opinion. General knowledge about a business is not con-
fidential. As there was no suggestion that Carlsen took
customer lists or acquired any special or unique knowl-
edge that belonged to Physique, le was not liable for
breach of confidence. Carlsen had not breached any fidu-
ciary duty as he did not actively solicit specific customers
of his former employer, nor did he take a maturing busi-
ness opportunity from Physique.

Critical Analysis: What is the distinction between confi-
dential business information and trade information? How
could the uncle have protected his business from compe-
tition from his nephew?




[image: image35.jpg]A COMPARISON OF MAJOR FORMS OF INTELLECTUAL PROPERTY

Patents Industrial designs Trademarks Copyrights Confidential business
information’
Subject matter Inventions Shape, configuration, Word, symbol, Literary, dramatic, Business
pattern, design musical, and artistic  information
ornamentation works, sound (e.g., technology,
recordings, product recipes,
performances, databases)
broadcasts
Requirements New, useful,  Original, novel Title, distinctiveness,  Original, fixed Economic value, efforts
unobvious registrable to keep secret, generally
not known
Protects against Use, sale, Use, sale, Use Copying, modifying Disclosure, use
manufacture  manufacture
Term of protection 20 years 10 years 15+15+15+ years Life + 50 years Indefinite (until disclosurel
First owner? Inventor Designer First person to use Author Creator
or apply
Application Process Mandatory Mandatory Mandatory? Optional Not applicable

1. The term confidential business information is used interchangeably with trade secrets.
2. Ownership rights are subject to contracts that may specify other owners. This is particularly the case in employment.
3. Registration is required for protection under the Trade-marks Act. Unregistered trademarks receive protection under the common law.

406 « PART 5 PROPERTY




Litigation

the most common intellectual property actions are as follows:

	Patent infringement
	· An unlicenced intrusion on the patent holder's rights.

· No requirement to show that the infringer intended to infringe

· so long as the infringer is taking the substance of the invention 

	Copyright infringement
	· Whenever anyone, without the consent of the owner of the copyright, does anything that only the owner has the right to do.



	Industrial design infringement
	· Prohibits anyone from applying a registered industrial design to the ornamentation of any article without the permission of the owner.

· Prohibits applying a confusingly similar design

	Trademark infringement
	· Action brought against anyone who misrepresent the source of goods or services so as to deceive the public.



	Confidential business information
	· No statutory cause of action related to the misappropriation of confidential business information.

· Possible to bring common law actions for breach of express and implied terms and breach of confidence.

· Must be shown that the information was confidential, disclosed under circumstances of confidence, and that the recipient misused the information to the detriment of the owner.


[image: image36.jpg]1. Harry is an engineer employed by LMN Gas company. Recently he was worki

Situations for Discussion |

in a group designing the natural gas pipeline used for distributing natural
from offshore to various parts of eastern Canada. Interested in gas in gene
Harry did a lot of experimenting and he actually came up with two innovatio

* a carburetor that greatly improves the efficiency of gas when used in cars
and furnaces

+ amethod of sealing the pipes used in transporting the gas so that the like-
lihood of a leak is greatly reduced

Is Harry entitled to apply for patents for his inventions? What are the consider
ations in the decision to apply for a patent? ‘

. Meredith opened a restaurant called Checkers in St. John’s, Newfoundland.
about six months, she received a phone call informing her that “Checkers” is
name of a restaurant in Vancouver, British Columbia, and that she must im
diately cease using the same name. Must she comply? Why or why not? How
Meredith obtain rights in the name?




[image: image37.jpg]. Hannah attended a seminar put on by the local chamber of commerce on how
to successfully market a home-based business. At the seminar, she received a
number of printed handouts from the facilitator. Hannah wants to use portions
of the material in her business. Is she entitled to do so? Explain.

. Anne recently returned from a holiday in Ottawa. While there, she visited the
National Gallery and was most impressed by a landscape painting by one of the
Group of Seven artists. Anne believes that the scene depicted in the painting
would provide a wonderful design for her housewares business. She would like
to use it for wallpaper, dishes, and other bric-a-brac. Does her plan have any
implications in terms of intellectual property? Explain.

. Daniel is a carpenter who has designed a unique dog house. He has sold a few
houses at a local craft show and is now in full production to keep up with
demand. Another business has copied Daniel’s design and is selling a dog house
very much like Daniel’s.

Can Daniel do anything to prevent the competitor from selling dog houses
that are almost identical to his? Should he pursue any action?

. Mechanical engineer Vladislav Ircha was hired by Seanix Technology Inc. in
March 1995 to design chassis and cases for computers. For the first few months,
Ircha spent most of his time meeting with a subcontractor who was developing
a case for Seanix’s newest motherboard. Ircha soon realized, however, that the
subcontractor’s design was flawed, so he began working on a design of his own.
Lacking proper design facilities at Seanix’s office, he did most of the work at
home, and was able to produce a completed mockup of a new “swing-out” case
in early 1996. Ircha’s design was so impressive that the president of Seanix
offered him a 30 percent salary increase and a bonus for a European vacation.
Ircha, however, refused the president’s offer, left the company, and claimed rights
in the case. Seanix brought action for rights in the case. What legal issue(s) must
be resolved? Outline the law that governs them.

. In 1985, photographer Jim Allen took a picture of the then deputy prime min-
ister (Sheila Copps), an opposition MP at the time, sitting on a motorcycle
clothed in leather garb. The photograph appeared on the cover of the November
issue of Saturday Night. A dispute arose when the cover was republished in the
Toronto Star in 1990 without further compensation to the photographer. What
area of the law does this dispute involve? What legal issue(s) must be resolved?

. Inspector Clouseau is the bumbling Parisian detective in the Pink Panther
movies that starred the late Peter Sellers. Despite his bungling, Clouseau always
solved the crime. In the inaugural film, Clouseau was called on to investigate the
theft of a fabulous gemstone with one small flaw. When held to the light, the
gemstone resembled a pink panther. Hence, the name.

The name Pink Panther lives on, not only in films but also in a cartoon series
and in the movie’s theme music, which won an Academy Award for Henry
Mancini. A cosmetics company that operates beauty salons wants to use the
name Pink Panther Beauty Corp. in its business. United Artists, the producer of
the films, objects.

Is the cosmetics company permltted to use the name? Why or why not?




�	A patent (pronounced � HYPERLINK "http://en.wikipedia.org/wiki/Wikipedia:IPA_for_English"��/ˈpætənt/� or � HYPERLINK "http://en.wikipedia.org/wiki/Wikipedia:IPA_for_English"��/ˈpeɪtənt/�) is a set of � HYPERLINK "http://en.wikipedia.org/wiki/Exclusive_right"��exclusive rights� granted by a � HYPERLINK "http://en.wikipedia.org/wiki/Sovereign_state"��state� (national government) to an inventor or their assignee for a � HYPERLINK "http://en.wikipedia.org/wiki/Term_of_patent"��limited period of time� in exchange for a public disclosure of an � HYPERLINK "http://en.wikipedia.org/wiki/Invention"��invention�. 


�	The federal government has jurisdiction to make laws concerning patents, copyrights, and trademarks. See Constitution Act 1867, s.91


�	http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/h_wr00002.html
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